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Section 1

Executive Summary

Introduction

11

1.2

1.3

In today’s media landscape, as well as traditional linear broadcasting services, there
are now a number of video on demand (“VOD”) services which provide consumers
and citizens with “television-like” content. Legislation has been passed at the
European level (the EC Directive 2007/65/EC — Audio Visual Media Service
(“AVMS") Directive) seeking to create a level playing field for emerging audiovisual
media services in Europe; and to protect consumer and citizen interests by ensuring
that these services will be subject to some basic content standards. These standards
will apply to “television-like” VOD services — including those provided on the open
internet — for the first time. The UK Government’s approach to implementing this
legislation means that:

e VOD services will be regulated for the first time;
¢ this regulation will consist of a range of minimum content standards;

e itis proposed that the new rules relating to VOD services should, subject to
consultation, be delivered through a co-regulatory framework; and

o Ofcom will be given primary responsibility, including back-stop powers, to
ensure the effective operation of the co-regulatory framework.

Ofcom will be required to give effect to a number of requirements relating to the
AVMS Directive by 19 December 2009. These relate not just to VOD services but
cover all audiovisual media services in the digital age. The AVMS Directive amends
and renames the Television Without Frontiers (“TVWF") Directive, providing less
detailed and more flexible regulation.

This consultation paper sets out the basis on which Ofcom proposes to fulfil its
statutory duties relating to the regulation of VOD editorial services (“VOD editorial
content”) and VOD advertising content included in those services (“VOD
advertising”). Specifically, we are seeking stakeholders’ views on the following:

a) the issue of how to decide which VOD services come within the ambit of the new
VOD regulations, or are deemed to be “in scope”; and how the regulator is
notified about these services; and,

b) the issue of the practical implementation of the regulations and whether the
proposals from industry for a co-regulatory framework, in relation to both VOD
editorial services and VOD advertising, provide an appropriate basis for Ofcom to
designate co-regulatory functions.

Background

1.4

As discussed in Section 2 of the consultation document, the AVMS Directive requires
that the UK regulates VOD editorial content and VOD advertising either directly or, at
a minimum, through a co-regulatory system for VOD editorial and VOD advertising.
In 2008, the Government consulted (“the Consultation™) on alternative approaches to
securing the regulation of VOD services including direct and co-regulatory models.
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The Government’s conclusion from the Consultation was that a co-regulatory
approach was its preferred approach to fulfilling the VOD requirements of the AVMS
Directive. Following the Consultation, in March 2009, the Secretary of State for
Culture, Media and Sport published a written statement (“the Ministerial Statement”)
on the implementation of the AVMS Directive. The Ministerial Statement emphasised
it was the view of Government that industry should be allowed and encouraged to set
up and manage its own regulatory arrangements as far as possible, with Ofcom
retaining back-stop powers. A first draft of the regulations to be used to implement
the AVMS Directive was made available to stakeholders in mid-May 2009, following
which a further updated draft was circulated in July 2009. These regulations (“the
proposed Regulations”) set out Ofcom’s: duty to regulate VOD services; and
designate all or any of these functions to a co-regulatory body or bodies in
accordance to the specific criteria that the proposed Regulations lay out.

VOD services subject to regulation

1.6

1.7

Central to the working of the new regulatory framework is the need to determine
which services will be subject to regulation i.e. are in “scope”. In Section 4 of this
consultation document, we set out and examine the criteria, contained in the
proposed Regulations, that determine which services will fall “in scope” of the new
regulatory regime. Whether a service is “in scope” is defined by a range of criteria,
including: whether the principal purpose of a service is to provide “television-like”
programmes, on an on-demand basis, to members of the public; whether such a
service falls under UK jurisdiction for the purposes of regulation; and whether the
service is under a person’s “editorial responsibility”.

We then propose:

a) Scope Guidance (see attached at Annex 6), drawn up in conjunction with the
industry-led VOD Editorial Steering Group (“VESG”), to help service providers
determine whether they will be subject to regulation. This part of the consultation
document also lays out an indicative, non-exhaustive list of services which Ofcom
believes, on a preliminary analysis, are likely to be considered to be in scope.
This list is illustrative only, and must not be seen as pre-judging the decisions of
the proposed co-regulator and/or Ofcom in this area; and

b) an allocation of functions relating to the notification process, such that service
providers subject to the rules of the AVMS Directive must notify Ofcom (or, if a
designation is made, the co-regulator) that they are providing a service subject to
regulation. The allocation of functions covers Ofcom’s involvement in borderline
decisions, when it is not clear whether a service should be in or out of scope of
the new co-regulatory regime.

Stakeholders are invited for their views on these two proposals, and suggest
alternative approaches, if they think appropriate.

The regulation of VOD editorial content

1.8

In Section 5 of the consultation document, we examine and evaluate a proposal from
the Association for Television on Demand (“ATVOD”) to act as the co-regulator for
VOD editorial content. We then invite stakeholders to give their views concerning our
proposal to designate ATVOD as the co-regulator for VOD editorial, and provide the
opportunity for stakeholders to suggest alternatives to our proposals.
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1.10

1.11

1.12
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While VOD editorial content is not currently subject to formal regulation, there are two
self-regulatory schemes in place administered by ATVOD and the Independent
Mobile Classification Body (“IMCB”). ATVOD, whose membership includes many of
the larger VOD service providers in the UK, regulates many (but not all) VOD
services under its Code. The AVMS Directive requires that VOD editorial content
complies with minimum standards. In brief, these require that VOD editorial content:

a) should not contain any incitement to hatred based on race, sex, religion or
nationality;

b) which might seriously impair the physical, mental, or moral development of
minors is only made available in such a way that ensures that minors will not
normally hear or see such content;

¢) should fulfil the rules on sponsorship laid down in the AVMS Directive; and

d) may contain product placement, but only subject to conditions laid down in the
AVMS Directive.

Under ATVOD'’s proposal (see attached at Annex 7) , ATVOD would remodel itself
from a self-regulatory membership-based organisation into an industry wide co-
regulator for the purpose of ensuring compliance with the regulations, which duties
Ofcom would then delegate to it. By 19 December 2009, ATVOD proposes to
undertake a range of tasks (e.g. recruit a new Chair and Chief Executive; publish
revised complaints procedures; and complete the development of a new funding
structure based on the income it will receive from notifying VOD services).

Our basis for assessing ATVOD's proposal is drawn from two sources: firstly, the
proposed Regulations require us to satisfy ourselves that any body to which we
propose to designate regulatory functions, meets a series of criteria (e.g. that it is fit
and proper; sufficiently independent of providers of VOD services etc); and second,
Ofcom’s Principles for Analysing Self-and Co-regulation require us to set a clear
framework under which we can consider if an when it may be appropriate to operate
a self- or co-regulatory system.

Having undertaken our assessment according to both the statutory and our own
criteria, Ofcom is of the view that ATVOD satisfies the criteria required by the
regulations for a designated body, and therefore would be fit-for-purpose to be
designated on 19 December 2009. Ofcom is therefore proposing to designate
ATVOD as the relevant co-regulator for VOD editorial content. However, as we also
explain, ATVOD is carrying out further work to ensure that it would be ready to take
on the relevant responsibilities by this date.

The regulation of VOD advertising

1.13

1.14

In Section 6, we examine and evaluate the proposal from the Advertising Standards
Authority (“ASA”) to act as the co-regulator for VOD advertising. Stakeholders are
invited for their views concerning our proposal to designate the ASA as the co-
regulator for VOD advertising, and suggest alternatives to our proposals, if they think
appropriate.

In relation to VOD advertising, at present there is a self-regulatory model in place
which is overseen by the ASA under the Code on Advertising Practice. The AVMS
Directive requires that VOD advertising complies with minimum standards. In brief,
these require that VOD advertising:



Proposals for the regulation of video on demand services

1.15

1.16

1.17

a) should be readily recognisable as such. In particular surreptitious advertising is
prohibited, as are subliminal techniques;

b) should not prejudice respect for human dignity, or include or promote
discrimination based on sex, racial or ethnic origin, religion or belief, disability,
age or sexual orientation;

¢) should not encourage behaviour that is prejudicial to health or safety, or grossly
prejudicial to the protection of the environment;

d) is not permitted for cigarettes and other tobacco products, or for prescription-only
medicinal products or medical treatment; advertisements for alcohol products
may not be aimed at minors, and shall not encourage immoderate consumption
of alcohol; and

e) may not cause physical or moral detriment to minors; exploit their inexperience or
credulity or the special trust they repose in parent, teachers and others by
encouraging them to persuade their parents or others to buy advertised products
or services; or unreasonably show minors in dangerous situations.

In the Ministerial Statement, the Government said that its strong preference would be
for Ofcom to designate the ASA to be the new co-regulatory body for VOD
advertising, thus maintaining the ASA’s role as a one-stop shop for all complaints
about advertising.

Ofcom, and the ASA, have discussed the basis on which the ASA could be
designated as the new co-regulatory body for VOD advertising (see attached at
Annex 8). If the ASA were to be designated as the new co-regulatory body for VOD
advertising, it is proposed that the ASA would handle complaints relating to VOD
advertising in a similar way to complaints about advertising in other media. Ofcom
would expect the ASA to be able to resolve almost all issues without the need for a
reference to Ofcom. However, Ofcom would reserve to itself the power to impose
sanctions, thereby replicating the arrangements that apply to broadcast advertising.

Our basis for assessing the ASA'’s proposal is drawn from the same two sources
outlined in paragraph 1.11 above. Having undertaken our assessment according to
both the statutory and our own criteria, Ofcom is of the view that the ASA satisfies
the criteria required by the regulations for a designated body, and therefore would be
fit-for-purpose to be designated on 19 December 2009. Ofcom is therefore proposing
to designate the ASA as the relevant co-regulator for VOD advertising. This seems to
Ofcom the most appropriate course of action because the ASA is a well-established
organisation with a proven and fit-for-purpose co-regulatory relationship with Ofcom.

Approach to impact assessment

1.18

1.19

This consultation document does not contain a separate impact assessment
document. Instead the consultation document as a whole assesses the impact of the
proposed changes on stakeholders (including citizens and consumers; and VOD
service providers). This assessment has been informed by our pre-consultation
discussions with stakeholders and by the Government’'s Consultation.

In Section 7 of the consultation document, we invite stakeholders’ views as to
whether our proposals have any impacts in relation to matters of equality.
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Next Steps

1.20 We now seek stakeholders’ views on these proposals. The consultation responses
will enable us to consider our proposals in light of stakeholder comments. We will

publish a summary of responses and statement prior to 19 December 2009 (the
implementation date for the AVMS Directive).
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Section 2

Background

Introduction

2.1

2.2

In today’s media landscape, as well as traditional linear broadcasting services, there
are now a number of video on demand (“VOD”) services which provide consumers
and citizens with “television-like” content. Legislation has been passed at the
European level (the EC Directive 2007/65/EC — Audio Visual Media Service
(“AVMS") Directive) seeking to create a level playing field for emerging audiovisual
media services in Europe; and to protect consumer and citizen interests by ensuring
that these services will be subject to some basic content standards. These standards
will apply to “television-like” VOD services — including those provided on the open
internet — for the first time. The UK Government’s approach to implementing this
legislation means that:

e VOD services will be regulated for the first time;
e this regulation will consist of a range of minimum content standards;*

¢ the new rules relating to VOD services should, subject to consultation, be
delivered through a co-regulatory framework; and

o Ofcom will be given primary responsibility, including back-stop powers, to ensure
the effective operation of the co-regulatory framework.

This section sets out:

a) background information on the AVMS Directive and VOD;

b) the Government'’s stated approach to the regulation of VOD;
c) an overview of the VOD industry; and

d) how VOD services are currently regulated.

The AVMS Directive and Video on Demand

2.3

The AVMS Directive came into force on 19 December 2007 and must be
implemented into UK law by 19 December 2009 (“the Implementation Date”)?. The
Government consulted (“the Consultation”) on its proposals for implementation in
July 20082, and on 11 March 2009 the Secretary of State for Culture Media and Sport
published a written statement (“the Ministerial Statement”) on the implementation of
the AVMS Directive setting out how the Government intended to proceed with
implementation®. Implementing regulations are expected to be laid before Parliament
in the autumn. These will amend the Communications Act 2003 (“the Act”) to give
effect to a number of requirements in the AVMS Directive, including setting up a
regulatory framewaork for the regulation of VOD services. A first draft of the

! See paragraphs 5.3 to 5,4 and 6.3 for further details of the minimum standards.

% Relevant excerpts from the AVMS Directive are attached at Annex 5.

% See http://www.culture.gov.uk/images/consultations/AVMS_Consultation Document.pdf
* See http://www.culture.gov.uk/reference library/minister speeches/5932.aspx
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2.5
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regulations was made available to stakeholders in mid-May 2009, following which a
further, updated draft was circulated in July. References in this consultation are to
this later version of the proposed regulations (“the proposed Regulations”). It should
be noted that Ofcom does not have ownership of these and is not consulting on their
content. The Government has already consulted on its proposals as well as seeking
the views of stakeholders on the proposed Regulations.

The AVMS Directive covers all audiovisual media services - including on-demand
services - in the digital age. It amends and renames the Television Without Frontiers
(“TVWEF") Directive (EC Directive 89/552/EEC), providing less detailed but more
flexible regulation. The new rules reflect technological developments and create a
level playing field in Europe for emerging audiovisual media.

One of the results of the AVMS Directive will be that certain types of VOD service will
be subject to television-like regulation for the first time. Both VOD editorial services
(“VOD editorial content”) across all platforms, including the internet, and VOD
advertising content included in those services (“VOD advertising”), fall within the
terms of the AVMS Directive.

The Ministerial Statement and Government approach

2.6

2.7

2.8

In its Consultation on proposals for implementing the AVMS Directive, the
Government made clear that its policy was to limit the scope of UK regulation to the
narrow range of VOD services falling within the scope of the AVMS Directive, rather
than extending regulation more broadly than the AVMS Directive requires. This
position: was reaffirmed in the subsequent Ministerial Statement published in March
2009; and highlighted that the AVMS Directive’s definition of the on-demand services
to be regulated is narrow and covers only mass media services whose principal
purpose is to provide television-like programming to users. Therefore, only those
services that include programmes similar to those available on television broadcast
services should be regulated.

The AVMS Directive requires that the UK imposes, as a minimum, a co-regulatory
system for VOD services that fall within the scope of the AVMS Directive. In
particular, the AVMS Directive requires Member States to put in place a range of
minimum standards covering the content of VOD services, so as to ensure adequate
protection of consumers and citizens® and the Government has made clear that its
strong preference, supported by the AVMS Directive, is for a system of co-regulation
to secure the new requirements in relation to VOD editorial content and VOD
advertising included in such services. The Ministerial Statement announced that
Ofcom would be given powers to regulate UK VOD services so that it could then
designate, and delegate powers to, an industry-led co-regulatory body to regulate
programme content in these services. It was felt that this would allow the UK VOD
industry to take the lead in setting and enforcing standards for the content of its
services. At the same time, there would need to be legislation that gave either the
Government or Ofcom backstop powers to deal with serious or repeated breaches of
the standards and to intervene in the event of systemic failure.

The Government also announced its strong preference for Ofcom to designate, and
delegate powers to, the Advertising Standards Authority (ASA) to regulate VOD
advertising. This would maintain the ASA’s role as a ‘one-stop shop’ for all
complaints about advertising.

® See paragraphs 5.3 t0 5.4 and 6.4.
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2.9

2.10

The proposed Regulations made available by the DCMS to stakeholders, in July
2009, make clear that Ofcom will be given functions to regulate VOD services, and
that it can designate another regulatory body to carry out all or any of these functions.
Certain criteria that that body must fulfil in order for Ofcom to designate it are also set
out.

In addition, the proposed Regulations include:

e anumber of criteria referred to in paragraph 4.20 that will determine which
services are in scope and which are not;

¢ the obligation on service providers to notify the regulator of their intention to
provide a VOD service; and

e various rules about content which service providers must comply with, reflecting
the requirements of the AVMS Directive and a regulatory structure for securing
compliance which gives the regulator various enforcement powers (e.g. fines).

Overview of the VOD Industry

2.11

2.12

2.13

At the start of 2007, the European Audiovisual Observatory (“the Observatory”)
identified 142° separate VOD services or platforms across 24 European countries.
The Netherlands, France, Germany and the UK together accounted for 65 of these
services. The Observatory characterised these four countries as having a “well-
developed” supply of VOD services or platforms, meaning that they each had more
than 10. But such is the dynamism of the sector that a revised estimate by the
Observatory for the same 24 countries at the end of 2007 found 258 services — an
increase of 116 (82%) in one year. Across Europe at the start of 2007 the majority of
the services were delivered via the internet and internet protocol television (IPTV)
with only a small percentage (10.7 %) distributed by cable, satellite and digital
terrestrial television.

VOD in the UK is characterised by a diversity of players, distribution networks, and
business models, with increasing competition between them. Business models range
from advertising-funded through subscription-based approaches to pay-per-view. At
the start of 2007, the Observatory identified 13 distinct VOD services or platforms in
the UK, delivered variously by means of the internet, IPTV, cable, satellite and digital
terrestrial television (DTT). By the end of 2007 another three services had appeared.
A number of major broadcasters, PSB and commercial, each now have their own
VOD presence, with smaller broadcasters increasingly entering the VOD arena as
well. In addition, a number of new, VOD-only providers have emerged.

One of the biggest and most significant events for the UK VOD market was the
launch of the BBC iPlayer in December 2007. The BBC iPlayer is a “catch-up”
service for the main BBC broadcast channels, generally available over a seven day
window after transmission. It had over a million download requests on “official”
launch day (Christmas Day 2007) and a total of over 20 million download requests
during April 2008. By December 2008, monthly download requests were up to 41
million, with a total of 374 million download requests over the year. The iPlayer
service became available on digital cable (rather than solely on the internet) in May

® See http://www.obs.coe.int/oea_publ/market/vod.html It should be noted that the Observatory
analysis (as is the case with Ofcom’s own analysis in paragraphs 4.75 to 4.86) should not be seen as
exhaustive overviews of the VOD sector. Both the Observatory and Ofcom analyses are broadcaster-
focused and do not represent audits of all VOD services available on the open internet.
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2.15

2.16

2.17

2.18
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2008. While download requests via the cable platform are not as high as those
online, they are still sizeable, growing from 4 million download requests in May 2008
to 17 million download requests in December 2008. Some iPlayer content is available
on the BT Vision and Tiscali TV IPTV platforms as well.

Factors such as the availability and take-up of high-speed broadband connections
and the introduction of easier to use content delivery systems have facilitated the
increase in VOD services. For example, ITV revamped its own catch-up VOD service
in early 2008 and received an average 21% month-on-month growth in video views
between January and June of that year.

Channel 4’s catch up and archive content service, 40D, launched in late 2006 and
has also enjoyed significant usage. Like the iPlayer, 40D can be accessed via
television (on digital cable and some IPTV providers) and by PC. However, unlike the
iPlayer, 40D tends to receive a higher number of download requests via its television
platforms than it does by PC. In 2008, there were approximately 6-6.5 million
requests to view programmes on 40D’s TV services per month, peaking at 7.4
million in June 2008. Requests through PCs varied between 3.3 and 5.9 million per
month. Over the course of 2008 there were a total of approximately 132 million
programme requests on all platforms.

Beyond the specific cases of the BBC and Channel 4, market appraisal in the VOD
sector is, as the Observatory has noted, extremely difficult. Many suppliers do not
publish or communicate download figures. In 2006 the total UK VOD market was
estimated to be worth £66 million, with an annual growth rate of 50%. There is
however a consensus that the market took off in the first quarter of 2006 and
continues to expand rapidly. For example, of approximately 3.5 million Virgin Media
subscribers, 52% (approximately 1.8 million) used VOD in the last quarter of 2008,
an increase of five percentage points from Q4 2007. The average total VOD views
per month on the platform rose considerably from 33 million in the last quarter of
2007 to 53 million a year later. BSkyB has stated that its Sky Anytime service
recorded more than a million downloads during 2006. With the exception of 40D’
most of the broadcasters’ VOD services are currently weighted towards catch-up
content.

VOD providers can expect to see further increased take-up of their services as they
continue bringing them into the living room, making VOD access more akin to
viewers’ consumption of traditional television broadcast services. A number of
different means are being employed to do this. Cable and IPTV set-top boxes are
one avenue, but games consoles are a newer one — the iPlayer is available on
Nintendo’s Wii and Sony’s Playstation 3 consoles, and BSkyB has struck a deal with
Microsoft to deliver content on the Xbox. Television manufacturers have also
developed television sets that can access VOD, once they are connected to the
internet. However, the size of screen is no longer a limit on the availability of VOD
services: a number of smartphone and other handheld media devices now have the
ability to access them as well. All this indicates that technological advances are
expanding the boundaries of the VOD market.

Ofcom’s own analysis suggests that in the UK there are currently around 90
broadcaster-related VOD services, and approximately 150 VOD services overall.

" 40D has an approximately 50:50 split between catch-up and archive content.
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Current regulation of VOD services

2.19

2.20

2.21

2.22

2.23

In relation to VOD editorial content, while VOD services are not currently subject to
formal regulation there are two self-regulatory schemes in place which are
administered by separate industry bodies: the Association for Television on Demand
(“ATVOD"); and the Independent Mobile Classification Body (“IMCB”). As will be
discussed in Section 5, Ofcom has received a proposal from ATVOD that it should be
designated as the co-regulator for VOD editorial content.

ATVOD regulates many (but not all) VOD programmes under its Code, requiring
members to comply with rules on ‘Protection of Young People’, ‘Harm and Offence’
and on ‘Advertising’.

The ATVOD membership includes many of the larger VOD service providers in the
UK, including BT, Five, Channel 4 and Virgin Media. The BBC is an affiliate member.
All members have agreed to the adoption of an independent complaints process on
issues of content, and complaints about technical and operational matters as well as
billing errors.

In relation to VOD advertising, the Advertising Standards Authority (“ASA”) currently
operates a self-regulatory code of practice (the Code on Advertising Practice) to
which advertising industry members are expected to adhere. The ASA has
investigated and adjudicated on complaints about non-broadcast advertising for over
forty years, including more recently, complaints concerning paid-for advertising in
VOD services. There is a well-established model for collecting a levy on advertising
expenditure, which is collected from the advertising industry by the Advertising
Standards Board of Finance, and assesses complaints against a code drafted by the
Committee of Advertising Practice, an industry body comprised of trade associations
representing advertisers, agencies and the media.

As will be discussed in Section 6, Ofcom has received a proposal from the ASA for it
to be designated, by Ofcom, as the co-regulator for VOD advertising.

Moving towards a new system of regulating VOD

2.24

10

In light of the above, it is the clear preference of Government for Ofcom to work with
industry towards putting in place a new co-regulatory framework in relation to VOD
editorial content and VOD advertising. In Section 3, we give an overview of how it is
proposed that this should be achieved, which have emerged from our discussions
with industry.
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Section 3

Overview of our proposals

The purpose of this consultation
3.1 This consultation examines:

e the issue of how to decide which VOD services come within the ambit of the new
regulations, or are deemed to be “in scope”; and

o the issue of the practical implementation of the regulations and asks whether the
proposals from industry for a co-regulatory framework are appropriate.

3.2 In Section 4 of the consultation document, we set out and examine the criteria from
the proposed Regulations that will form the basis of the statutory framework for
determining which services fall under the new regulatory regime. We then: invite
views on our proposed guidance to help service providers determine whether they
will be subject to regulation; and explain, and invite views on, our proposed allocation
of functions, between Ofcom and the proposed co-regulator for editorial content,
relating to the notification process (i.e. the process by which service providers will be
required to notify the service they are providing).

3.3 Section 5 of this consultation examines, assesses, and invites views on, the proposal
Ofcom has received from ATVOD to be considered for designation as the new co-
regulatory body for VOD editorial content.

34 Finally, in Section 6 this consultation examines, assesses, and invite views on, the
proposal Ofcom has received from the ASA to be considered for designation as the
new co-regulatory body for VOD advertising.

Overview of proposals
Services subject to regulation (“Scope”)

3.5 Central to the working of the new regulatory framework is the need to ascertain which
services will fall under the framework i.e. are in “scope”. Ofcom, in liaison with
stakeholders, has discussed two areas of responsibility relating to scope, which we
propose to designate to a new co-regulator for VOD editorial content, from the
Implementation Date. These are:

a) extensive non-binding guidance® on scope, which has been drawn up by Ofcom
and industry stakeholders, and it is envisaged would be owned and administered by
the proposed new co-regulator for VOD editorial content, so as to provide as much
certainty as possible concerning which services are likely to fall within scope; and

b) a clear notification process®, under which VOD service providers would be
required to notify the co-regulator for VOD editorial content of their intention to
provide a VOD service.

8 See paragraphs 4.28 to 4.74.
° We are proposing an allocation of functions, in relation to the notification process, between Ofcom
and the new co-regulator for editorial content - see paragraphs 4.87 to 4.91.

11
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These two undertakings will provide clarity to stakeholders in the early stages of the
new regulatory environment.

VOD editorial content

3.6 In relation to co-regulation of VOD editorial content, this consultation seeks views on
ATVOD's proposal to be designated as co-regulator for VOD editorial content.
Section 5 lays out our reasons for considering that the proposal demonstrates that
ATVOD would be fit-for-purpose to be designated on the Implementation Date.
However, as we also explain, ATVOD is carrying out further work to ensure that it
would be ready to take on the relevant responsibilities by this date.

VOD advertising

3.7 In relation to VOD advertising, this consultation seeks views on the basis of Ofcom’s
proposal to designate the ASA as the relevant co-regulator. This seems to Ofcom the
most appropriate course of action because the ASA is a well established organisation
with a proven and fit-for-purpose co-regulatory relationship with Ofcom.

Approach to impact assessment

3.8 The consultation document does not contain a separate impact assessment
document. Instead the consultation document as a whole assesses the impact of the
proposed changes on stakeholders (including citizens and consumers; and VOD
service providers). This assessment has been informed by our discussions with
industry stakeholders and the conclusions from the Government’s Consultation into
implementation of the AVMS Directive. We note that in its Consultation, the
Government has already dealt with the impact of co-regulation in principle on
stakeholders™.

3.9 In Section 7, we invite stakeholders’ views as to whether our proposals have any
impacts in relation to matters of equality. Ofcom is required by statute to have due
regard to any potential impacts our proposals in this consultation may have on
equality in relation to gender, disability or ethnicity — an Equality Impact Assessment
is our way of fulfilling this obligation™*. In relation to equality (whether in Northern
Ireland or the rest of the UK) including gender, disability or ethnicity, we believe our
approach to regulation as a result of the current proposals would remain unchanged
and therefore we do not consider that our proposals would have any particular
implications for people to whom these considerations relate. We base this conclusion
on: the experience gained by Ofcom in regulating standards in editorial content in
linear broadcast services; and also our involvement in the regulation of broadcast
advertising.

3.10 In Section 7, we also set out why we propose not to designate one duty to the new
co-regulator for VOD editorial content, namely, the statutory obligation to encourage
VOD service providers to ensure that their services are gradually made more
accessible to people with sight or hearing disabilities.

0 particular, in its Consultation, the Government carried out a cost/benefit analysis, which referred
to the possible costs of co-regulation: “We have assumed for illustrative purposes that the introduction
of a co-regulatory system...will lead to a doubling of costs in comparison to the present
arrangements. But we think this will prove a pessimistic assessment given that that it will be in the
interests of the industry — which will run any co-regulatory system — to keep its costs down”.

! See section 71(1) of the 1976 Race Relations Act (as amended), section 49A of the 1995 Disability
Discrimination Act (as amended), and section 76A(1) of the 1976 Sex Discrimination Act (as
amended).
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3.11 The proposed Regulations are clear that, in designating any functions to a co-
regulatory body, Ofcom retains such functions in parallel. As such, Ofcom remains
responsible, as a public body for the delivery of those functions according to Ofcom’s
general statutory duties and obligations. Co-regulation means that Ofcom must
identify co-regulatory bodies capable of carrying out their delegated functions in a
rigorous and appropriate manner, taking into account the statutory framework within
which Ofcom is empowered to designate its functions and Ofcom’s statutory duties.

Next Steps

3.12 The following parts of this document set out our proposals and invite stakeholders’
views on them by 26 October 2009*.The consultation responses will enable us to
consider our proposals in light of stakeholder comments. We will publish a summary
of responses and decision statement, following our consideration of those responses,
in December 2009.

2 See Annex 1 concerning how to respond to this consultation paper.
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Section 4

Services subject to regulation (“scope”)

Introduction

4.1

4.2

In this section, we discuss which services will be subject to the new VOD regulatory
arrangements i.e. which services will be “in scope”. In particular, we propose
guidance that is intended to help service providers assess whether they are VOD
services (and therefore: come under statutory regulation: and need to abide by the
relevant legislative requirements). This section sets out relevant background
information relating to the AVMS Directive and VOD.

It then goes on to:

a) explain the criteria set out in the proposed Regulations that will determine which
VOD services fall under the new regulatory regime laid out in the AVMS Directive;

b) propose and invite views on draft guidance on scope (“Scope Guidance”), which
has been developed in tandem with industry, to help service providers determine
whether their service will be subject to regulation and, if so, be required to be
notified to Ofcom or to a designated co-regulator;

c) set out and invite views on the proposed allocation of functions relating to the
notification process, through which service providers subject to the rules of the
AVMS Directive must notify Ofcom or, if a designation is made, the co-regulator of
the service; and

d) invite stakeholders to propose any alternative approaches to the issues of scope
and notification.

Background

The AVMS Directive and Video on Demand

4.3

4.4

The TVWEF Directive, introduced in 1989, and subsequently revised in 1997, set
minimum standards for linear television services across Europe. One of the most
significant changes introduced by the AVMS Directive is to extend the scope of
television regulation to include VOD services.

There was an extended debate during the passage of the AVMS Directive through
the European legislative process as to the appropriate scope for the AVMS Directive
and which services should be subject to the new regulatory regime. The conclusion
of this debate was that that the special regulatory status accorded to television
services was not appropriate for all services which include “...moving pictures with or
without sound...” However, it was concluded, that the type of regulation that had
hitherto only applied to television services should be extended to cover those
services which have similar characteristics to television and therefore justify such
special status. Accordingly, the AVMS Directive extends some minimum
requirements™ to VOD services across Europe. Both the AVMS Directive and the
regulations, through which it will be implemented in the UK, seek to define which

13 For details of the minimum standards regarding: VOD editorial content see paragraphs 5.3 and 5.4;
and VOD advertising see paragraph 6.3.

14



4.5

4.6

4.7

4.8

4.9

4.10
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VOD services are “television-like”, and should therefore be subject to the relevant
television regulations.

As mentioned in paragraph 2.10 for the effective transposition of the AVMS Directive
into UK law, the Government intends that the implementing regulations will provide
the framework for determining which services fall under the scope of regulation.

Paragraphs 4.11 to 4.14 and 4.20 to 4.25 respectively set out: the key elements of
the AVMS Directive and the proposed Regulations that determine which services are
subject to regulation; and therefore must be notified to the regulator and comply with
the regulations covering VOD editorial content and VOD advertising. The legislation
will allow scope for some interpretative flexibility. Ofcom and industry stakeholders
have therefore been working on designing potential guidance in this area (“the draft
Scope Guidance”), which we put forward for consultation. The draft Scope Guidance
is laid out in paragraphs 4.28 to 4.74 (and is also attached at Annex 6). It is proposed
that this guidance would be published in order to help stakeholders and the regulator
determine which services are in scope. It is envisaged that, if it were to be
designated by Ofcom as the co-regulator for editorial content, ATVOD would have
ownership of the Scope Guidance. It should be noted that, if the ASA were to be
designated as the co-regulator for VOD advertising, it would have no role in
overseeing the Scope Guidance. Rather its key role would be to investigate
complaints relating to the standards covering VOD advertising.

In this section, Ofcom is consulting on two issues: firstly, the non-binding draft Scope
Guidance, as to which services are subject to regulation; and second, we describe, in
outline, how we propose to allocate (between Ofcom and, subject to the outcome of
the consultation, the designated authority) the functions relating to the notification
process. The latter is the process under which VOD service providers would be
required to notify the regulator of their intention to provide a VOD service.

Scope Guidance: The statutory definition of the applicable VOD service will be laid
down in the Act, as amended by the implementing regulations. However, Ofcom, in
tandem with industry stakeholders, has drafted indicative guidance on scope (see
attached at Annex 6). This is designed to assist stakeholders and viewers in
determining which services are regulated and are therefore subject to the consumer
protection requirements set by the AVMS Directive. As drafted, the guidance seeks
to interpret the statutory definition of what constitutes a VOD service for the purposes
of regulation. The Government has indicated that its strong preference is that,
ultimately, the regulation of VOD services should be undertaken through co-
regulation. Therefore if, following the outcome of this consultation Ofcom should
decide to designate ATVOD as an industry co-regulator, it is envisaged that
ownership of the Scope Guidance would rest with that body, with appropriate
oversight from Ofcom.

Notification functions: The implementing regulations will require service providers to
notify the regulator if they are operating a VOD service that falls within scope or if
they intend to operate such a service. Ofcom, in tandem with industry stakeholders,
has discussed the potential allocation of notification functions between it and the
proposed co-regulator.

In Section 7, we separately invite stakeholders’ views as to whether our proposals
concerning scope and notification would be likely to have any impacts in relation to
matters of equality.
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The criteria determining whether a VOD service should be regulated

The AVMS Directive definitions

411

412

413

4.14

The AVMS Directive sets the scope of television regulation in two stages: firstly
defining an “audiovisual media service” as follows:

“a service...which is under the editorial responsibility of a media service provider and
the principal purpose of which is the provision of programmes in order to inform,
entertain or educate, to the general public by means of electronic communications
networks...Such an audiovisual media service is either a television broadcast...or an
on-demand audiovisual media service”. (Article 1(a))

For VOD regulation, we are concerned with “on-demand audiovisual media services”,
which are defined as follows:

“an audiovisual media service provided by a media service provider for the viewing of
programmes at the moment chosen by the user and at his individual request on the
basis of a catalogue of programmes selected by the media service provider”. (Article

1(9))

These core definitions are supplemented within the AVMS Directive’s Articles and
Recitals with further clarifications intended to capture the idea that regulation should
only attach to “television-like” services:

e The definition of an audiovisual media service should cover only audiovisual
media services, whether television broadcasting or on-demand which are mass
media, that is, which are intended for reception by, and which could have a clear
impact on, a significant proportion of the general public. (Recital 16)

e ltis characteristic of on-demand audiovisual media services that they are
‘television-like’, i.e. that they compete for the same audience as television
broadcasts, and the nature and the means of access to the service would lead
the user reasonably to expect regulatory protection within the scope of this
Directive. (Recital 17)

The AVMS Directive also provides a non-exhaustive list of those services which
would, in general, be excluded from the scope of any new regulatory regime. These
include: services which are primarily non-economic and not in competition with
television broadcasting; services allowing users to share user-generated content;
private correspondence and e-mails; services where the audiovisual content is
incidental to the main purpose of the service; gaming and gambling services; online
games; search engines; and electronic versions of newspapers and magazines.

The Government’s approach

4.15

16

In the Ministerial Statement which followed the Government’s Consultation last year
on its proposals for implementing the AVMS Directive, the Government stated as
follows in relation to the definition of VOD services:

a) the definition in the AVMS Directive is narrow, covering only mass media services
whose principal purpose is to provide television-like programming to users;

b) any new co-regulator would be able to issue guidance on which services will fall
into the scope of the new co-regulatory regime; and



4.16

4.17

4.18

4.19
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c) those whose role is only to provide access to other providers’ VOD services
(“access providers”) will not bear the regulatory burden for those services. (This
was intended to clarify the status of “platform providers” and “service providers”,
and confirmed that compliance with the requirements of the Directive, as
transposed into UK legislation, rests with the providers of VOD services rather
that the providers of platforms, on which those services may appear, such as
those operated by, for example, Sky or Virgin Media. This replicates the model in
place for linear television, where individual channels and not platforms are
regulated).

As mentioned in Section 2, the Government has drawn up proposed Regulations,
which it has shared with stakeholders, and which will transpose the AVMS Directive
into UK law. Although currently in draft form and subject to the applicable
Parliamentary process, once made these proposed Regulations will introduce a
series of new provisions and amendments to the Act which will take effect from the
19 December 2009.

Whilst we refer to the proposed Regulations in this document, Ofcom does not have
ownership of these and is not consulting on their content. The Government has
already consulted on its proposals as well as seeking the views of stakeholders on
the proposed Regulations.

It is important to note that the Government is implementing the terms of the AVMS
Directive under section 2(2) of the European Communities Act 1972 (“the ECA”). The
effect of this is that there are some limits on what the proposed Regulations can do.

As discussed in Section 2, the Government’s intention is for an obligation to be
placed on Ofcom to secure that VOD editorial content and VOD advertising are
regulated in accordance with the principles enshrined in the AVMS Directive.
Furthermore, the new provisions will enable Ofcom to designate corporate bodies to
be regulatory authorities for the purposes of any of the new functions created under
the implementing regulations. Ofcom has been working closely with Government on
the proposed Regulations and the Government has consulted a wide range of
stakeholders on the content of their provisions. The wording of the proposed
Regulations is not yet finalised.

The proposed Regulations

4.20

The Government’s intention is to restrict the scope of VOD services to be covered by
the new regulatory regime, to the minimum required by the AVMS Directive. The
proposed Regulations transpose the language of the AVMS Directive to create a
specific definition of “on-demand programme service” (ODPS), which mirrors the
definition of “on-demand audiovisual media service” provided for in the AVMS
Directive. An ODPS is defined in the regulations** as follows:

a service is an “on-demand programme service” if, and in so far as—

(a) its principal purpose is the provision of programmes of a kind falling within
subsection (3);

(b) itis provided for video on-demand access;

 These criteria are still subject to discussion within Government and may not remain as drafted
within the final version of the regulations.
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4.21

4.22

4.23

4.24

(c) itis under a person’s editorial responsibility;
(d) itis made available by that person for use by members of the public; and

(e) its provider is under the jurisdiction of the United Kingdom for the purposes of
the Audiovisual Media Services Directive

(2) “Video on-demand access” is access where the user is able—

(a) to make individual selections of programmes of a kind falling within subsection
(3) from a range of such programmes (or of such programmes along with other
kinds of programmes) offered to users;

(b) to receive such programmes by means of an electronic communications
network (whether the programmes are so received before or after the user has
selected which programmes to view); and

(c) toview the programmes selected at a point in time of the user’s choosing.

(83) The programmes referred to in subsections (1) and (2) are those whose form
and content are comparable to the form and content of programmes of a kind
normally included in television programme services.

“Editorial control” is a key concept that will be enshrined in the new legislative
provisions. It plays two roles: firstly, there must be a person with editorial control for a
service to be an ODPS; and second, the person who has such control will be the
person with regulatory responsibility for ensuring compliance with the requirements of
the legislation.

The proposed Regulations reflect and in most cases directly transpose, the criteria
set out in the AVMS Directive. As mentioned in paragraph 4.14 above, the AVMS
Directive provides a list of types of services which will usually be excluded from the
scope of regulation. It should be noted that if a service fulfils the above criteria, it
must comply with the applicable requirements for standards relating to VOD editorial
content’® and VOD advertising™. It is clear from the proposed Regulations that the
legislation will set out a definition of VOD that is “technology-neutral” — critically, this
means that services which satisfy the criteria will be subject to regulation irrespective
of whether they are distributed on a traditional television platform like Virgin Media
(cable) or over the open internet.

As explained above, the effect of implementing the terms of the AVMS Directive
under section 2(2) of the ECA is that, in relation to scope, the regulations cannot
confer a power to legislate. This means that the regulator cannot create its own set of
binding rules as to which services fall within scope; the enforceable requirements
with which service providers must comply, are those set out in the implementing
legislation. However, the regulator can provide guidance on the interpretation of the
scope criteria. Such guidance may aid interpretation, but cannot alter or extend the
legal definition of services to be regulated. As such, it can only be seen as
interpretive and indicative of the approach the regulator is likely to take in its
interpretation and operation of the applicable statutory provisions.

Ofcom has worked to ensure that the new framework for the regulation of VOD
services will be clear and effective. To this end, Ofcom and industry stakeholders,
including ATVOD, have worked up potential guidance on the issue of definition of
the ODPS (the “Scope Guidance”), structured according to the criteria in the
proposed Regulations and listed in paragraph 4.20 above. Ofcom now seeks views

!> These standards are listed in paragraphs 5.3 and 5.4.
'® These standards are listed in paragraph 6.3.
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on this draft Scope Guidance®’ and in particular on the extent to which it would be
likely to assist VOD service providers, consumers and the regulator to determine
whether a service falls within scope under the legislation.

Three broad policy principles have underpinned the development of the draft Scope
Guidance:

« the criteria set out in the proposed Regulations® are cumulative - all must be
satisfied by a VOD service for it to fall within the scope of regulation;

e VOD services, rather than the underlying platforms which give access to the
services, should bear the regulatory burden of the new co-regulatory regime; and

o most importantly, there should be a policy of minimal scope. Ofcom believes that
it is the best way to secure a regulatory framework which works for consumers
and industry.

Draft Scope Guidance — the definition of VOD services

Introduction

4.26

4.27

4.28

4.29

Paragraphs 4.28 to 4.74 set out the draft Scope Guidance proposed by Ofcom and
on which we are seeking stakeholders’ views (The Scope Guidance is also contained
at Annex 6)'°. As mentioned in paragraph 4.8, It is envisaged that, if it were to be
designated by Ofcom as the co-regulator for editorial content, ATVOD would have
ownership of the Scope Guidance on an on-going basis.

The introduction to the Scope Guidance explains the types of services that may be
required to comply with the rules. It also explains who the provider of a relevant
service is for these purposes, and therefore who is responsible for compliance with
the rules. As with other guidance on the application of the new statutory
requirements, the Scope Guidance would not be legally enforceable, and would be
intended only to assist in interpreting the scope criteria set out in the legislation.

Draft Scope Guidance

This guidance is intended to help providers of on-demand programme services
assess whether they are VOD services (and therefore: come under statutory
regulation: and need to abide by the relevant legislative requirements) and need to
notify the Regulator that they provide a relevant on-demand programme service and
need to comply with the rules. It is the responsibility of service providers, taking
independent legal advice where necessary, to assess whether their service is subject
to the VOD regulations.

As explained below, there are a number of different cumulative criteria that determine
whether a service is within the scope of the Regulations. At the present time, video
on demand services represent an increasingly important part of the audiovisual
market. However, the wide variety of content, services and business models

" See paragraphs 4.28 to 4.76.

'8 See paragraph 4.20.

% The draft Scope Guidance is based on the criteria as laid out in the proposed Regulations. As
mentioned in footnote 14, these criteria are still subject to discussion within Government and may not
remain as drafted within the final version of the regulations.
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4.30

4.31

4.32

A)

available make it difficult to list with any degree of certainty the services that will be
within scope, and those that will fall outside scope. Each service provider must make
their own assessment of whether they meet the criteria laid down by the Regulations
and act accordingly.

In deciding whether a particular service requires notification, and by whom, the
Regulations require potential service providers, and ultimately the Regulator, to
consider the following questions:

Is the service an ‘on-demand programme service’ within the meaning of the
Regulations (see Section (A) of this Guidance)?

Who has ‘editorial responsibility’ for that service within the meaning of the
Regulations (see Section (B) of this Guidance)?

Does that person fall within the jurisdiction of the UK for these purposes (see Section
(D) of this Guidance)?

Each of these questions is explored in more detail below.

References in this guidance to the Directive are to the Audiovisual Media Services
Directive. References to Recitals and Articles are to the recitals and articles of the
Directive. References to the Regulations are to the Audiovisual Media Services
Directive (Implementation) Regulations 2009.

SCOPE CRITERIA

Is the service an on-demand programme service?

4.33

a)

d)

4.34

Under the Regulations, a service will be an ‘on-demand programme service’, and
therefore subject to notification and regulation, if it meets all of following criteria.

It is a VOD service: its principal purpose is to offer users the ability to select
individual programmes from a range of programmes, to receive the selected
programme using an electronic communications network,” and to view the selected
programme when the user chooses.

There is editorial responsibility: the programmes comprising the service are under
a person’s editorial responsibility.

Itis ‘TV-like’, to the extent that:

it includes TV-like programmes: the service includes programmes whose form and
content are comparable to the form and content of programmes of a kind normally
included in television programme services; and

It is widely available: the service is made available by that person for use by
members of the public.

The intention of the Directive and Regulations is to regulate on-demand programme
services. This means that a service which falls outside the definition of an ‘on-
demand programme service’, but is handled with or accompanies an on-demand
programme service, would not typically be considered to form part of that on-demand
programme service (subject to the provisions dealing with VOD advertising).

% See paragraph 4.41.
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a) IsitaVOD service?

4.35

4.36

4.37

4.38

4.39

4.40

4.41

4.42

The key issue under this criterion is whether the principal purpose of the service is
the provision of programmes on an on-demand basis. There may be services where
the availability of audiovisual content on an on-demand basis is incidental to another
service, for example, short video advertising spots accompanying a non-video
service, and video elements of online games and gambling services.

The assessment of whether the principal purpose of the service is the provision of
relevant programmes on an on-demand basis will take into consideration all relevant
materials available to the Regulator, including, for example, the way the service is
marketed and presented to users.

Where relevant on-demand programmes form part of a broader consumer offering, it
may be the case that those programmes comprise an on-demand programme
service in their own right. For example, where a service provider offers a movie and
television programme download service as part of its broader, non-audiovisual online
retailing activities, then such a service may be considered to be a distinct on-demand
programme service which falls within the scope of the Regulations.

This will not be the case if the relevant on-demand programmes are included as an
integral and ancillary element of the broader offering, for example, where video is
used to provide additional material relevant to a text-based news story.

Similarly, the extent of a particular on-demand programme service may be
determined by other criteria, such as the identity of the service provider. Thus an
aggregated retail video on-demand service may be comprised of a number of on-
demand programme services from different providers, depending on which
undertaking exercises editorial responsibility in respect of the programmes offered to
users (see section (C) below).

It is acknowledged that this assessment may not be straightforward in certain cases
and will depend on the particular circumstances in each case.

An “electronic communications network” is defined in section 32 of the
Communications Act 2003 and encompasses the communications infrastructure by
means of which voice, content and other data are delivered to consumers.
Accordingly, delivery of content through other means, for example, a DVD sent
through the post having been ordered online, would not meet this criterion. The
selection, downloading and viewing of a movie via the internet, paid for using a
voucher bought over the counter in a shop, would be caught, if all other criteria were
met. The means of delivery is the deciding factor for this criterion, not the means of
payment or selection.

A content service that is broadcast or streamed in a linear form is not covered by the
on-demand programme service rules, and may be subject to the relevant ‘broadcast’
regulation. It should be noted that the rules for broadcast regulation are explicitly
extended by the Directive and Regulations to cover internet-based television
channels.

b) Is there editorial control?

4.43

The exercise of ‘editorial responsibility’ is relevant to scope in two ways. Firstly, an
‘on-demand programme service’ is defined in the Regulations as a service falling
under a person’s ‘editorial responsibility’. Therefore, a service which by its nature has
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4.44

4.45

4.46

no person exercising ‘editorial responsibility’ (as defined) would fall outside the
Regulations.

An example of such a service, with no-one exercising editorial responsibility might be
a catalogue of programmes consisting of user generated content posted to a public
website for sharing and exchange, without prior moderation or restriction as to what
can be posted.

However, that is not to say that all content in such sites falls outside the definitions.
For example, where ‘hosting’ services are used by commercial entities as a means of
distributing relevant content, and meet the other criteria laid down by the
Regulations, then such content might fall within the meaning of an ‘on-demand
programme service’ for these purposes.

Second, the extent of a person’s editorial responsibility will be relevant in determining
who is to be treated as providing an on-demand programme service. For example,
an aggregated VOD content service may comprise a number of different on-demand
programme services, each provided by a different entity exercising ‘editorial
responsibility’ over its own on-demand content. How to determine the identity of the
person exercising ‘editorial responsibility’ is discussed in more detail below (See
Section (D) below).

c) Is the service “television-like”?

4.47

One of the principal aims of the Directive is to create a level-playing field as between
traditional linear broadcast television services and emerging on-demand audiovisual
media services (Recital 6). The Directive, and the Regulations, are therefore
intended to cover on-demand and broadcast television audiovisual media services
which compete for the same audiences (Recitals 16 and 17), sharing the same key
characteristics, namely that:

they include comparable programmes.

i) Arethe programmes “television-like”?

4.48

4.49

4.50

4.51

22

An on-demand programme service will only be caught by the Regulations to the
extent that it provides access to programmes that compete for the same audience as
television broadcasts, and therefore, are comparable to the form and content of
programmes included in broadcast television services. It is, however, necessary to
interpret the meaning of 'programme’ in this context in a dynamic way, taking into
consideration developments in television broadcasting.

Examples of ‘programmes’ that are not ‘“TV-like’ might include informational videos
directed at a particular group of people, such as an undertaking’s employee training
videos available online, and short extracts from longer programmes, to the extent
that such extracts are not such a significant part of the programme as to be
considered to be a programme in their own right.

Clearly the decision as to whether programmes are ‘TV-like’ will involve consideration
of all relevant information, including the availability of comparable programmes in
linear broadcast services.

Audio-only services, such as ‘listen again’ radio services are out of the scope of the
Regulations. However, video only programmes, supplied on an on demand basis are
potentially in scope (subject to the other criteria being met).
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d) Itis widely available?

4.52

B)

This criterion is satisfied if the service is made available to the general public, and
includes subscription services, provided that the subscription is open to members of
the public, as well as services that are made available only to the general public
located in a particular geographic area.

IMPLICATIONS OF THE CRITERIA

What types of service are in and out of scope of the legislation?

4.53

b)

b)

c)

d)

4.55

A non-exhaustive list of types of content which are likely to be considered to be ‘on-
demand programme services’ for the purposes of the Regulations (provided those
services are established in the UK as explained in section (D)) is as follows:

a ‘catch-up service’ for a broadcast television channel whether programmes are
made available from the broadcaster’'s own branded website, an online aggregated
media player service, or through a ‘television platform’ to a set top box linked to a
television (whether using broadcast ‘push’ technology, or ‘pull’ VOD);

a television programme archive service comprising less recent television
programmes from a variety of broadcasters and/or production companies, made
available by a content aggregator exercising ‘editorial responsibility’ over all the
programmes (see section 4 below), whether via a dedicated website, online
aggregated media player service, or through a television platform; and

an on-demand movie service, provided online via a website or using other delivery
technology by a provider exercising ‘editorial responsibility’ over the content.

The following types of content are outside the scope of the Regulations:

services that are primarily non-economic, and which are therefore not in competition
with television broadcasting (Recital 16). In this context, ‘economic’ is interpreted in
the widest sense to encompass all forms of economic activity, however funded, and
may include public service material, free to view content, as well as advertising-
funded, subscription, pay per view and other transactional business models;

services comprising on-demand content that are not “mass media in their function to
inform, entertain and educate the general public” (Recital 18);

“games of chance involving a stake representing a sum of money, including lotteries,
betting and other forms of gambling services”, “on-line games” and “search engines”
are all stated to be excluded on grounds that their principle purpose is not the

provision of ‘TV-like’ programmes (Recital 18); and

Electronic versions of newspapers and magazines (excluding any on-demand
programme services offered by newspapers and magazines) (Recital 21).

The following types of content may well be outside the scope of the rules as they may
not meet all of the required criteria:

video content posted by private individuals onto video sharing sites such as YouTube

(where the content has been self-generated and is not posted as part of an
‘economic’ purpose on the part of the individual);
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b)

d)

C)

video content produced by professional bodies, trade unions, political parties, or
religious organisations, where the content is very narrowly focused and is primarily
about the dissemination of information about the organisation to members, rather
than for consumption by the general public;

video content embedded within a text-based editorial article, such as a written news
story on a web site that contains an illustrative video clip; and

video content on corporate websites, where the purpose is to disseminate information
about the company’s own operations, products or financial performance (e.g. a video
of an AGM, but excluding a standalone service providing access to videos of many
companies’ AGMs on a commercial basis, which could fall within scope).

EDITORIAL RESPONSIBILITY

Who has “editorial responsibility” for that service?

4.56

4.57

b)

4.58

4.59

24

Once it has been determined that there is a relevant on-demand programme service,
it is then necessary to determine which single entity should be treated as providing
the service, having ‘editorial responsibility’ for the programmes comprising the
relevant on-demand programme service, and therefore the exact scope of that
service (see paragraph 4.46 above). The body with editorial responsibility would be
responsible for notification and compliance with the relevant standards laid down in
the legislation.

‘Editorial responsibility’, in this context, means the exercise of general control over
both:

the selection of the individual programmes included in the range of programmes
comprising the relevant on-demand programme service; and

the manner in which those programmes are organised within that range.

Under the Regulations, it is made clear that a person may be regarded as having
editorial responsibility for a particular service irrespective of whether that person has
‘general control’ of the “content of individual programmes or of the distribution of the
service”. This is intended to clarify the degree of ‘control’ required for ‘editorial
responsibility’, namely that it is not necessary to control the elements comprising a
particular programme (for example, as a television director might), and similarly that it
is not necessary to control the actual distribution of the on-demand programme
service (i.e. physical transmission, or the retailing of a service to consumers), as
these matters are irrelevant to the issue of ‘editorial responsibility’.

In considering who has general control over the selection of programmes, both the
Regulations and the Directive focus on decision-making about individual
programmes, and not on the choice of whole ‘channels’ of content. The concept of
selection in the Directive’s definition of ‘editorial responsibility’ is common to both
linear and VOD services (in relation to linear services, the reference is to control over
the selection of programmes and “...organisation in a chronological schedule...”). It
is certain that, in relation to such linear services, it is the channel operator (i.e.
broadcaster) who is selecting the programmes, even if those channels are distributed
to consumers as part of a package of channels by a platform operator or retailer. In
the context of on-demand programme services, ‘editorial responsibility’ is exercised
by the person selecting the programmes to be included in the on-demand
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programme service in a role comparable to that of the broadcaster in relation to linear
channels.

It is, however, recognised that the mere fact that a broadcaster provides content from
its linear channel to another undertaking for inclusion in an on-demand programme
service does not remove the need to assess which entity has ‘editorial responsibility’
considering all relevant circumstances. It would be possible for an aggregator or
platform operator to be responsible for the selection of individual programmes, and
thereby acquire ‘editorial responsibility’. Selection of individual programmes may, in
this context include, for example, acquiring, commissioning or producing
programmes for inclusion in the service. None of these factors is definitive, and each
assessment will require consideration of all relevant factors.

The person with effective control of the organisation of those programmes is the
person who determines the relevant viewing information provided alongside the on-
demand programme, that may then be used in listing the programme in an on-
demand programme service: such information might include, for example, whether or
not access to a particular programme must be restricted; and what content
information should be attached to it (e.